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DIGEST:

1, Protest that agency improperly considered lts
estimated manning in the solicitation as de facto
minimum manning is denied where record shows that
protester offered positions with lower skill levels
than reguired to perform services reguested.

2. Agency did not improperly exclude offernr from com-
petition by failing to hold discussions wheie agency
advised protester of the deficiencies in its pro-
posal and gave protester opportunity to rorrect
those deficiencies,

3. Protest that agency misled protester as to the im-
portance of cost is denied where protester's claim
of prejudice is based on its assumption that cost

_ quantum was to be of primary importance, whercas
the soli<itation indicated that cost realism was
to be of paranount importance.

Kay and Associates, Inc. (Kay) protests against the
award to another offeror of a contract to perform air-
craft maintena;ice under RFP CS877-21 issued by the Depart-
ment of the Treasury, United States Customs Service
(USCS)}. The protest is primarily concerned with the
agency's evaluation of Kay's manpower estimates,

The RFP, issued by USCS on July 12, 1977 for air-
craft maintenance support servicas, called for a cost
plus fixed fee contract for a basic one vear period
with options for four consecutive twelve month exten-
sions. Five firms (Kay, Serv Air, Inc., Lear Siegler,
Hawthorne Aviation arnd ALM, Inc.) submitted proposals.
After the initial technical evaluation only one firm,
Serv Air, was considered within the competitive range.
However, after further deliberation the agency deter-
mined that four of the firms,. including Kay, should
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be considered within the competitive range and negotia-
tions were held with those four firms. At this time

Kay had the second highest technical 2valuation score
of 2(¢4 as compared to 257 for Serv Air. After discus-
sions the revised technical and cost proposals were
evaluated. The initial results of the reevaluation werc
that Serv Alr recelved the highest total rating (both
cost and technical) of 301.45 while Kay was second with
a total of 216.60, Subsequently, Lear Siegler's total
score of 212.8 was rainred to 256.8 making it the second
highest offeror because USCS determined that it had
been unfairly penalized because of a licensing techni-
crlity. Serv Air's cost estimate including fee was
$1,783,352; as compared to Lear Siegler's estimate of
$1,537,231 and Kay's of §1,525,605.

The agency determin:d that the supcrior technical
ratiag received vy Serv Air justified an award to that
firm despite the lower cost estimate of Lear Siegler.
Brfcre the award was made Kay filed its protest. However,
USTS has awarded the contract to Sorv Alr notwithstanding .
the pending protest., USCS has determined that the need
for a ccntinuous ajircraft maintenanc? program necessitated
the award.

Kay's primary complaint is that its propoeal was
inproperly downgraded bacause its manning proposal dif-
fered from the manpower estimates in the solicitation.
in this regard Kay maintains that, ~ontrary to the terms
of the solicitation, the agency's manning estimate was {
used as an absolute against which Kay's proposal was g
measured and downgraded despite the significant cost
savings which Kay's manning proposal provided. A sub-
gidiary issue raised by Xay is that, even if its manning
proposal had been given proper credit, the cost advantages
generated thereby would largely have been lost, because
the cost factor in the =2valuation criteria was much less
than USCS had represented that it would be. Finally, Kay
argues that once USCS knew that its proposal did not meet
USCS's requirements, USCS should have so informed Kay
and given it the opportunity to correct its proposal.

USCS denies that it considered th: RFP's manning
requirements as other than estimates. 1Its position is
that Kay had intended to use too few CZourneyman Mechanics
to perform the contract adequately. U'3CS states that
it did consider the innovative nature of Kav's proposal,
but tnhat the intention to use so few .ourne:»an Mechanics
outweighed any merit in the innovatio..
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. With respect to whether USCS should have allowed
Kay to revise its proposal, USCS states that it had
initlally found Kay to be outside of the competitive
range, but conducted written negotiat‘ons in an attempt
to have Kay increase the number of Journeyman Mechanics
proposed. When Kay did not offer what USCS considered
to be the nzcessary improvements, USCS found that Kay's

~proprial was vracceptabie,

Regurding the importance of cost as an evaluation
factor, USCS maintains that Kay should have raised that
issue before the date set for rsceliving proposals. USCS
insists that Zay's only argument is that the ‘'weighting
of that evaluation criterion was not disclosed and that
was apparent from the face of the solicitation.

The solicitation requestec proposals to provide all
the: labor for maintaining approximately 40 USCS aircraft
at seven primarv maintenance sites around the United
States. The Statement of Work required cach offeror to
list. each position it proposed for the seven maintenance
sites. The positions were to be proposed based on in-
formation provided in the RFP as to numbers and type of
aircraft at the maintenance site, cstimated numbers of
flying hours, personnel needs, requirements at secondary
maintenance sites, overtime, and hours of temporary addi-
tional employees.

For example, the RFP indicated that the largest main-
tenance site, Miami, Florida, had eleven aircraft to
be maintained and contained the following estimate of
positions and personnel needed:

Manning Shift
2 3

Supervisor

Supply Supervisor

Quality Assurance

Suprlyman

Avionics Man

Avionics Helper

Aircraft Mechanics
Electronic Technician (Radar)
Support Equipment Mechanic 1

(L Y RV Sy Wy T
WH =

In addition to listing the positions proposed, each

offeror was instructed to provide rosumes of all personnel
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who would Ff£ill the positions. The solicitation son-
tained a detalled job description for each of the posi-
tions. Offevors vwere cautioned that personnel offered
muet meet the minimum qualifications prescribed in the
appropriate job descriptiun and that the contractor must
pay wages which meet the minimum Department of Labor
(DOL) standards for each position.

In its manning estimates for each site set forth in
Attachment I of the solicitation the RFF refers to the
position of "hircraft Mechanic"”, Attachment II of the
RFP lists requirements for the positions needed under
the contract. Here there is no job description labeled
"aircraft Mechanic” but therer are job descriptions for
positions called "Journeyman Aircraft Mechanic", "Aircraft
Worker" and "Aircraft Helper". Also incorporated into
the RFP are DOL wade rate determinations for positions
of "Alrcraft Mechanic", "Aircraft Worker" and "Mechanic
Helper" for each of the seven sites. The highest paid
position, that of "Aircraft Mechanic" roughly corresponds
with the RFP descriptior of the "Journeyman Aircraft Me-
chanic" position while the lower paid DOL categories of
"Aircraft Worker" and "Mechanic Helper" are rough equiv-
alents of the RFP's "Aircvaft Worker" and "Aircraft
Helper" pocilions.

Agas . .3ing Miami, Plorida as the example, Kay
proposec ». use a mix of 18 positions as opposed to the
USCS est: . .e of 22 positions, Kay demonstrated how it

arrived &. {ts manning estimate by using charts showing
the minimum number of mechanic man “0urs necessary to
acconplish the job, the numbers of .iechanics per shift
etc. Kay proposed five "Aircraft Mechanics" on the first
shift and two "Aircraft lMechanics" each on shifte 2 and 3.

Section II, A.12.B. of Kay's technical proposal
indicates that of a total of nine "Aircraft Mechanics"
offered s5ix are classified as "Aircraft Mechanics" and
three as "Aircraft Workers". However, the resumes of
the persons Kay proposes to f£ill these slots only classify
two individuals as "Aircraft Mechanics", while five are
labeled "Aircraft Workers" and two are classified as “Air-
craft Helpers". An organi:z:tional ch:rt included in Kay's
proposal repeats the mix of positione ss indicated in
the resumes,

Personnel manning was graded unde! the avaluation
criterion entitled "Manpower Availability, Ut :.ilization,

e,

I—‘
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and Resources."” This factor comprised a total of 109
out of a possible total of 322 points for all factors.

.under ‘this factor polntf were awarded for the manning

proposed for each «I the seven sites. The Miami,
Florida maintenance sitc was typical, and the swvoring
format used by the evaluators is as follows:

Manning
ACFT. Maint. Supr. .Journeyman Mechanic Aircraft Worker
1 8 14
Asst. Supr,. 9 15
2 10 16 _
Supply Supr. 11 17
3 12 is B
Supply Man 13 Avionics Man
4 - 19
5 : Avionics Helper
0. A. Inspector 20
6 21
7 Support BEquip. Mechanic
22

2 Points for Supervisor - 1 point each for
other employees.

23 Available -~ Points -~ Ahwarded

With the exception of the differentiation between
"Journeyman Mechanics" and "Alrcraft Workers," the grading
scheme appears to have been premiscd on each offeror's sup-
plying the exact numbers and types of personnel contained

.in ‘the Government's estimate as set forth in the RFP. The

grading was accomplished by examining the resumes of the
employees offered for that site and, where an individual
was offercd for and met the requirements of the position
listed, a point (2 points in the case of the Supervisor)
was avarded. For the Miami, Florida maintenance site,
Kay was awarded 7 out of 11 possible points for the
"Aircraft Mechanic" (two "Journeyman Mechanics" plus
five "Aircraft Worker's") category. It lost two points
for those persons it offered as "Aircraft Helpers™ and
lost 2 more pOlntS because it did not offer to fi.l

all eleven positions. Kay lost approximately 14 points
for its failure to meet the Government's estimates for
"Aircraft Mechanics" iIn all seven sites. Kay lost a
total of 28 points under 'his evaluation Eactor.
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USCS states that its intent In supplying proposed
manning for the sites was:

Ws * %« jn the event an offeror chose to
use this suggested RFP form for propos-
ing manning, a statemrnt of supporting
rationale was' required in the proposal.
This statement clearly gives the offeror
the flexibility to independently determine
the proposed manning in numbers and mix."

Although it appears that US(CS and Kay were under
the irmpression that the astimated manning level was not
intended to be the "standard" which all proposals
should meet, the fact remains that the grading system
of the solicitation applied the manning estimates as
de facto minimum reguirements.

For the reasons that follow, we need not reach the
issue of whether USCS's original evaluation of Kay's
proposal was at variance with its evaluation criteria and
sufficiently prejudicial to Kay so as to require another
competition to be held. This is primarily because the
point scorinag, as such, lost most of its significanc?
when it appeared to USCS after discussions had tai.=2n place
that Kay's "proposal mannii:y estimate is inadequate for
contract performance" and therefore unacceptable. See,
Dynalectron Curporation, B-187057, February 8, 1977, 77-1
CPD 95,

The record shows that the USCS :¢nsidered but re-
jected the idca of defining the competitive range so
as to include only one offeror, Serv—-Air, Inc. Subse-
guently, USCS submitted written questions to the four
offerors in the competitive range. Two of the eight
questions submitted to Kay dealt directly with Kay's
proposed manning., Thes are as follows:

"(4) How will A/C [Aircraft] Helpers maintain
Federal Aviation Administration certified A/C?

"(5) Explain how you intend to covar three alr
support branches operating 24 hou = a cay, 7
days a week, with one (1) QA [Qua. ity Assurance]
man, two (2) supplymen, and two {Z) journeymen
mechanics per branch.,"
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Implicit 1n questlon 4 was USCS's concern that "Aircraft
ilelpers®, which are, by DOL or the solicltation standards,
poslitlons of comparatively little expertise or erperience,

‘would be called upon to perform higher order maintenance

tasks. Kay's response Indicates that it understood the
agency's concern. RKay states that it purposely proposed
personnel to £ill. "Alrcraft Help=r" positions, who in
many caset were qualified "Journeyman Mechanics", in
order to hold down the costs of paying such personnel

at the highsr wage rates. Kay Indicated that. therefore,
FAA certified aircraft would, in fact, not be maintained
by. persons who only met the qualifications of "Aircraft
Helper", v

Question 5 carried two clear implications with respect
to the number of "Journeyman Mechanics" that Kay had pro-
posed fuo:. the three major maintenance sites. The first
was that °JSCS had read Kay's proposal as offering only two
"Journeyman Mechanics" per site. The second implication
wasg that USCS8 wanted an explanation as to how those two
"Journeyman Mechanics" could provide maintenance literally
on an around the clock basis. Kay answered that it had
proposcd~--by name and license—--to man each of the sites
with more than two "Journeyman Mechanics",.

Kay's answer to question 4 was a statement thet it
intended to use the personnel listed as "Alrcraft Helpers"
to perform tasks properly assignable to more highly paid
and qualified "Aircraft Mechanics" (Journeyman Mechanics)
and "Aircraft Workers". The record shows that on several
occasions, one of which was at a conference held at this
Office, Kay stated that if the personnel assigned to the
“Aircraft Helper" positions were no more qualified than the
job descriptions for which they were offered, Ray would be
unable to perform tlic contract satisfactorily,

Kay's answer to guestion 5 indicates that Kay ignored
the implication that USCS, having rezd Kay's proposal,
had ‘determined that Kay was offrring only two "Journeyman
Mechanics", It should have been obvious te Kay that USCS
was not evaluating Kay's proposal on the basis of the
qualifications of the personnel offered, but, rather, on
the basis of the positions that such personnel would hold.
Thus. Kay's responses indicated to USCS that Kay recognized
that more than two "Journeyman Mechanics" per site were
necessary, but that Kay intended to offer such personnel
in lowver paylng "Aircraft Workers” and "Aircraft Helper"
positions.
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USCS states that it had three reasons for reject-
ing Kay's p.oposal once Kiy's response to the written
guestlions were evaluated. First, was that USCS con-
sidered Kay's proposal as "an attempt to circumvent the
Service Contract Act" (41 U.S.C. 351 et seq. (1970)).
Second, USCS sitates that paying personnel at rates not
commensurate with, the work thev do would cause excessive
turnover, interrupting work continuity, que'ity. and re-
liability. Third, Kay would only be obligated during the

" first 90 days uf performance to supply persons actually

me2ting the minimum position requirements, which, as
USCS points out, . y admits weuld mean that Kay could
not perform satisfactorily. (The RFP provides that the
contractor need only get agency approval for personnel
changes for the first 90 days of c¢ontract performance.)
In short, USCS maintains that Kay did not offer to per-
form the contract with a sufficient number of high skill
level positions.

t is clear from the record that Kay, in effect,
offered positions with lesser skill levels than required,
but offered to £ill them with personnel who were over-
gualified for these positions and, arguabhly, sufficiently
quaiified to perform USCS's estimated maintenance require-
mentr., USCS was understandably concerned that in the
event a more highly trained individual left a position
calling for a less gualified person, USCS, having accepted
the position as adeguate, would have no grounds to complain
if the position were filled by someone whose skills wer:z
merely commensurate with that position. W®We have no basis
to disagree with USCS's conclusion that this rendered Kay‘s
proposal unacceptable,

On the question of whether meaningful negotiatlions
were held, we noted in the prior discussions regarding
site manning that the questions propounded by USCS pro-
vided Ray with the opportunity to clarify those aspects
of its proposal which concerned USCS. It is clear from
the record that Kay's responses did not remedy those
matters which USCS considered to be weaknesses of the
original proposal, and which ultimately led to the deter-
mination of technical unacceptability. We consider nego-
tiatlons to be meaningful if an offeror is advised of
proposal deficiencies, and is given a reasonable oppor-
tunity to correct or resolve the deficiencies. United
Southeastern %Yribes, Inc.,, B-185659, November 2, 1976,

76-2 CPD 375. We believe the record shows that this

[T
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standard was met. Once discussions have taken place

and revised proposals have bizen received, there is no
requirement that the negotiation process be exteided

to provide an offeror with a further opportunity to
explain or revise its proposal. Genesee Computer Center,
Inc,, B-188797, September 28, 1977, 77-2 CPD 22“; Bell
Aerospace’ Company: Computer Sciences Corporation, 54
Comp. Gen. 352 (1974), 74-2 CrD 248.

USCS argues that Kay's contention that USCS changed
the relative weight of the evaluation criteria is un-
timely reised. The RFP adviced offerors of the five
factors against which proposals would be evaluated and
these factors were listed in descending ordér of impor-
tance., We have held that the disclosure of the precise
numerical weights to be used in the evaluation process
is not required. 50 Comp. Gen., 565 (1971). On the
other hand, we have also held that offerors must be in-
formed of the broad scheme of scoring to be employed and
that the appropriate method of disclcrs 'ng the relative
weights of the evaluation criteria is ' list the factors
in descending order of importance or priority. 50 Comp.
Gen. 390 (1970, and 50 Comp. Gen. 788 (1971). 1In our
view, the issue raised by Kay is whether the criteria
Wwere weighted during the actual evaluation in descending
order of impertance; something which Kay could not have
known prior to being advised during the debriefing of
the weights actually applizd. Thereinre, the issue is
timely.

The record shows that the cri.eria were weighted,
as follows during the evaluation:

l. Operation and management policies 110
2. Manpower availabhility, utilization

and resources 109
3. Cost 44
4, Mobilization (phase-in) ploan 30
5. Experience 29

Technically, the criteria were weighted in descending
order of importance. Although we do not believe the
description of the weighting of the =zvaluation criteria
in the RFP was legally insufficient .t would have been
better had the RFP stated that criteria one and two wvere
weighted twice as much as the remairing three criteria
combined and t@ )t the remaining threa critaria were




B-1908606 ' 10

roughly equal to each other in importance. But, even
assuming that Kay did believa that "Cost" was to be
evaluated as more than 44 out of 322 points, we cannot
see hoy that fact cvuld have heen prejudicial to Kay
(whose cost estimate was lower than the awardee's) in
light of thc manner in which cost was to be evaluated.

The sollicltatlon indlcated that "cost realism" was

of paramount importance in evaluating the cost proposal.
In this connection the solicitation stated:

"e. Cost

Realism of pricing is of paramount importance.
The Government shell utilize an ia-house pric-
ing for comparison purposes, any major devia-
tions (above or below) will be construed as a
lack of understanding of the mission require-
ments and cause for disqualification. For all
estimates and purposes, the closer an cofferor
is to the Government in-house price. the greater
the point assignment will be, * * *,  The Gov-
ernment in-house price is based on Attachment I
fmanning estimales, aircraft to be maintained,
estimated flying hours, cstimated overtime,
etc.}."

While cost gquantum in cases such as this could have been
a determinative factor if two competing proposals were
essentially equal, Grey Advertising Inc., 55 -Comp. Gen.
1111, 76-1 CPD 325, USCS quite clea:ly indicated it was
primarily inctcrested in cost as an >valuation tool and
only incidentally in dectermining which of the offeror's
proposed cost estimate was lowevt. Accordingly, we

do not see how Kay, whose cost proposal wac downgraded
because it was considered too low, could have been pre-
judiced by the relative weight ascribed to "Cost".

Accordingly, the protest is denjed.

_ ﬁk‘ff%

Peowly Comptrolle:r General
of the Unit:d States






